I NCREASI NG EFFI CI ENCY
IN THE
PERMANENT LABCR CERTI FI CATI ON PROCESS

A. | nt r oducti on

In order to increase efficiency, the neasures bel ow
shall be inplenmented under current regulations at 20 CFR
656 by Regions and State Enpl oynent Security Agencies
(SESAs) on Cctober 1, 1996. These neasures are designed
to significantly reduce U. S. worker referrals on jobs that
are tailored around the qualifications of aliens, to
reduce SESA and regional office backlogs, and to all ow
regions and SESAs to handl e increasing workloads in a
tinmely manner with fewer staff.

To pronote consi stency anong Regi ons and SESAs,
operating procedures have been provided for handling
applications involving unduly restrictive job
requi rements, reduction in recruitnent, and limted review
processi ng. Depending on | ocal situations, other
ef ficiency neasures nmay be inplenented by the Regi onal
Certifying Oficer.

B. Measures to I ncrease Efficiency

1. Unduly Restrictive Job Requirenents

The SESA shoul d not authorize recruitnent to comrence
on applications which contain restrictive job
requi renments, or requirenents which did not exist before
the alien was hired. Applications where the enpl oyer
refuses to renove such requirenments wll be sent
i mredi ately to the Certifying Oficer for processing in
the order they are received along with other applications.
Enpl oyers who do not wish to delete the restrictive
requi rement will be requested by the SESA to submt
docunent ati on of busi ness necessity which will be included
in the transmttal to the Certifying Oficer. The
busi ness necessity justification should address the job
opportunity as described in the application as it existed
prior to the hiring of the alien. If this is not the case,
the enpl oyer should docunent that a major change in its
busi ness operation caused the position to be created after
the alien was hired. Jobs which did not exist before the
alien was hired will be considered jobs that are not truly
open to U. S. workers, unless the enployer can clearly
denmonstrate that a major change in the business operation
caused the position to be created after the alien was
hi r ed.



2. Reduction in Recruitnment Requests (RIRs)

Regi ons and SESAs wi || encourage reduction in
recrui tment requests on applications:

- for occupations for which there is little or no
avail ability,

- which have no restrictive requirenents,

- which neet prevailing wage,

- and for which the enpl oyer can show adequate
recrui tnment through sources nornmal to the
occupation and industry within the previous 6

nont hs.

RIR requests will be given expedited processing by
SESAs and Regi onal O fices.

3. Noti ce of Findings (NOF) Extensions

After issuing a NOF, Certifying Oficers will grant
only one extension of tine beyond the initial 35 days in

whi ch the enployer can file a rebuttal. The extension may
be granted up to 35 days. Further extensions wll not be
gr ant ed.

4. Harm ess Error

Certifying Oficers will have the discretion to
excuse a harm ess error on the part of the enployer to
fully conply with the regulations if the Certifying
O ficer determnes that the | abor market was sufficiently
tested to warrant a finding that qualified U S. workers
are not available for the job opportunity and enpl oynent
of the alien will not adversely effect wages and working
conditions of U S. workers simlarly enpl oyed. A finding
of harmess error will be made by the Certifying Oficer
on a case-by-case basis and no finding sets a precedent
for another case.

5. Li mted Revi ew Processing

Certifying Oficers may work with their SESAs to set
up a systemto identify and flag applications that are
ready for transmittal to the region and apparently have no
processi ng problens. Such applications may not have
speci al job requirenents, unusual job duties, applicant
avai lability, or wage issues. Based on the recomendati on
of the SESA, such cases will generally be approved as they
are received in the region with mninml review For
quality control purposes, a small nunber of cases in
vari ous occupations will be randomy selected for a nore
ext ensive revi ew,



6. Resune Screeni ng

Because all job requirenents will have been
t horoughly evaluated prior to recruitnent, SESA staff
shall screen resunes of U S. workers only against the
accepted job requirenments. Only those resunes of fully
qualified applicants shall be sent to the enployer and to
the regional office. Recruitnment on an application wll
cease after it is forwarded to the Regional Ofice. Late
resunes may be sent to enployers having simlar job offers
or returned to applicants. After |abor certification has
been issued, resunes will be discarded. Regions shal
retain resunes of qualified applicants when a NOF or Fina
Det erm nati on has been issued.

7. St andar di zed Recr ui t nent

When the Certifying Oficer requires the enployer,
through a NOF, to recruit again because of deficiencies
in the first recruitnent, the enpl oyer shall be instructed
to place a 1-day Sunday advertisenent in an appropriate
newspaper of general circulation. The ad nmust run in
conjunction with a 10-day job order placed by the SESA.
This reduced | evel of recruitnent may not be used by
enpl oyers who have never recruited for the position, or
when the Certifying Oficer has determned that a trade or
prof essional journal is the nost appropriate advertising
medi um

8. Adverti senents

Because the SESA will not have sufficient tinme to
review a draft ad once a job order has been placed, SESAs
are only required to assist in drafting the text or
reviewing a draft ad for accuracy if the ad is submtted
with an initial or resubmtted application.

9. Appl i cant Questi onnaires

Because of budgetary constraints at the SESAs and
Regi onal O fices, SESAs should no | onger send
guestionnaires to U. S. workers who were interviewed as the
result of the labor certification process.

C. Operating Procedures

1. Unduly Restrictive Job Requirenents

a. The SESA wi Il review each pernmanent | abor
certification application to determne if there are any
unduly restrictive requirenents.



b. The SESA will notify the enpl oyer of any unduly
restrictive requirenents and informthe enpl oyer that
recruitment will not commence until the enpl oyer renopves
the restrictive requirenent. |If the enployer is unwilling
to renove the requirenment, the enployer should submt
appropriate docunentati on of business necessity.

Enpl oyers will be instructed to provide information
requested by the SESA within 45 days of the date of the
request. If conplete information is not received within

45 days, the application will be returned to the enpl oyer.
If it isrefiled, it will be treated as a new application
with the original date of receipt deleted and repl aced
with the refiling date

C. The SESA will al so request, as part of the business
necessity docunentation, that the enpl oyer provide
docunentation to show that the job existed and was
previously filled at the same requirenents before the
alien was hired. The enployer may submt docunentation
including but not limted to position descriptions,
organi zational charts and payroll records, etc.
Alternatively, the enployer may show that there was a
maj or change in the busi ness operation which caused the
job to be created after hiring the alien.

d. The SESA shall informthe enployer that, in the event
the requirenents are not renoved as requested by the SESA,
t he application, docunentation, and business necessity
justification will be forwarded to the region for review
in the order that it is received along with other
applicati ons.

e. The Certifying Oficer shall remand the application
to the SESA for full recruitment if the business necessity
justification is acceptable. The application will be

gi ven expedi ted processing at the SESA and at the regional
office follow ng the recruitnent.

f. The Certifying Oficer will issue a Notice of
Fi ndi ngs (NOF) on the application if the business
necessity justification is not acceptable.

g. If the rebuttal to the NOF is satisfactory, the
application will be remanded to the SESA for full
recruitnment. The application wll be given expedited

processing at the SESA and at the regional office
followi ng the recruitnent.

h. If the rebuttal is not acceptable, a Fina
Det erm nation denying the application will be sent to the

enpl oyer.



2. Reduction in Recruitnment Requests (RIRs)

a. An enpl oyer nmay file a reduction in recruitnent
request for any occupation, except those |isted on
Schedule B, if the enployer can show that an adequate test
of the | abor market has occurred at prevailing wages and
wor ki ng condi tions through sources nornal to the
occupation and industry within the previous 6 nonths.

b. SESAs and Certifying Oficers will encourage requests
for reduction in recruitnment in occupations with little or
no availability and in circunstances as determ ned by

I ndi vidual Certifying Oficers.

C. Upon receiving an enployer's witten request for a
reduction in recruitnent, the SESA shall review the
application for conpl eteness and determ ne the appropriate
prevailing wage.

d. The SESA shall return the application to the enpl oyer
for correction and/or additional information if there are
deficiencies in the application, such as inadequate wage
offer or restrictive job requirenents.

e. When there are deficiencies in the application that
woul d have affected the recruitnment, the SESA shoul d
advi se the enployer that it is unlikely that the
Certifying Oficer will approve an RIR and suggest that
the enployer recruit through the regul ar process.
However, the SESA may not discourage the use of RIR nor
refuse to transmt a witten request for an RIRR to the
Certifying Oficer.

f. When transmtting the RRR to the Certifying Oficer,

t he SESA shoul d include a recomendation, based on its
know edge of the | abor market, for or against granting the
request.

g. The RRR w Il be given expedited processing at the
region if it contains no deficiencies. Those with
deficiencies identified by the SESA shall be processed in
the order that they are received al ong with other
appl i cati ons.

h. Anmong the factors to be considered by the Certifying
O ficer in making determ nations on RIRsS pursuant to
section 20 CFR 656.24 are the foll ow ng:

* Adequacy of the recruitnent conducted by the
enpl oyer applicant, e.g., newspaper advertising, job
fairs, internet.

* Docunentation of normal recruitnent practices in
the industry and occupation furnished by the

enpl oyer.



* Availability of U S. workers for the occupation
i nvol ved in the enployer's application for which
recrui tment has been conducted through the SESA in
t he past, as shown by ES referrals to job orders.

* SESA recommendat i ons/ commrent s.

* Certifying Oficer's know edge of the |ocal |abor
mar ket .

If RIR is denied because the recruitnment is not
acceptabl e, the application shall be returned to the SESA
for regular processing in the order in which it is
recei ved along with other applications.

i If the RIR request contains deficiencies, such as

I nadequat e wage offer or restrictive job requirenents, the
Certifying Oficer shall issue a NOF denying the R R and
citing the deficiencies.

3. Limted Review Processing

a. At his or her discretion, the Certifying Oficer, my
establish a process for nmaking expedited determ nations on
applications based on the recommendati ons of the SESA.
Such SESA reconmendations nust be in accordance with
gui del i nes established in advance by the Certifying
Oficer.

b. Limted review processing shall apply to applications
whi ch offer the prevailing wage, have no speci al

requi rements or job duties, do not exceed the Specific
Vocational Preparation |evel assigned to the job, and have
no applicant availability or a few applicants who clearly
do not neet the job's requirenents.

C. Applications may be designated for [imted review
processing only after conpletion of recruitment. The SESA
wi || assenble an application package for Regi ona
processing as follows and affix a limted review code
("LR') to the file:

* One copy of the ETA 7147 - State Agency Transmttal

* One copy of the G 28 - Notice of Appearance of
At t or ney

* Two sets of the ETA 750, Parts A & B, Application
for Alien Enploynent Certification and one back-up
copy of Part B

* One copy of correspondence and ot her docunentation

* One copy of the SESA Job Order



*

*

copy
copy
copy
copy

the Internal Job Posting
all three Advertisenments
the Recruitnent Results

t he Resunes

d. For the nost part, applications which neet the
limted reviewcriteria will be expedited for approval
when they are received in the Regional Ofice. Sone
applications wll
qual ity control

be randonmly selected for review for

and SESA training purposes.



